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REQUEST FOR PROPOSAL (RFP) 
 

RFP #25-005 
 

NEW YORK STATE EDUCATION DEPARTMENT  
 

Title:  Scoring Pilot and Field Tests  for Select New York State Examinations 
 
The New York State Education Department (NYSED) Office of State Assessment is seeking proposals 
to score constructed-response items and/or essays on pilot and field tests for examinations including, 
but not limited to, Regents Examinations in English, Mathematics, Science, and Social Studies. The 
successful bidder will provide for the scoring of pilot and field tests administered during the five calendar 



RFP 25-005 

2  

 
Questions regarding the request must be submitted by E-mail to AssessmentRFP@nysed.gov no later 
than the close of business June 26, 2024. Questions regarding this request should be identified as 
Program, Fiscal or M/WBE. A Questions and Answers Summary will be posted to P-12 Competitive 
Procurement webpage no later than July 10, 2024. The following are the designated contacts for this 
procurement: 
 
Program Matters 
McKenzie Johnson 
Email Address: 
AssessmentRFP@nysed.gov 

Fiscal Matters 
Thomas McBride 
Email Address: 
AssessmentRFP@nysed.gov  

M/WBE Matters 
Brian Hackett 
Email Address: 
AssessmentRFP@nysed.gov  

 
Bidders are requested to submit their bids electronically. The following documents should be submitted 
by email as detailed in the Submission section of the RFP and must be received at NYSED no later 
than July 3 1, 2024. Bids are due  by 3:00 PM Eastern Time.  

 
1. Submission Documents labeled [name of bidder]  Submission Documents R FP #25-005  

mailto:cau@nysed.gov
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other than the one identified above may result in the bid not being received by the deadline or 
considered for award. 

7. Bids must be received by the due date.  Bids should be rece ived by 3:00 p.m. Eastern 
Time. 
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1.) Description of Services to be Performed  
 
Work Statement and Specifications  
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ACHIEVE FULL COMPLIANCE WITH PARTICIPATION GOALS (PREFERRED)  
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This test listing is subject to change as examinations may be added, deleted or developed at the discretion 
of NYSED. 
 
To determine how extensive student responses are likely to be or how much time it will take to score 
the items as described above and in Attachment 1, bidders may refer to sample scoring rubrics, test 
samplers, and past operational tests on the Office of Assessment website. 
 
Deliverables and/or Project Description  
 
Annual Timeline of Deliverables  
 
The majority of pilot tests and field tests will be administered to students in the spring with the timeline 
illustrated below.  However, some of either may be administered in the fall. For the small proportion 
of pilot and field tests that NYSED administers in the fall (October or November) the vendor will 
perform the same tasks an equivalent number of months following the administration and with the 
same pricing as it is compensated for the scoring of pilot and field tests administered in the spring. 
 

Task   
# Annual Tasks  Month  

1.  

NYSED provides the vendor copies of the pilot or field test formats, 
booklets, scoring rubrics, and blank answer documents for each pilot or 
field test form. 

Vendor provides operational timeline including when NYSED will 
receive rangefinding letters, returning kit sample, etc. for our review and 
approval. 

May  
(Year 1) 

February-May  
(Years 2-5) 

2. NYSED administers the pilot tests and field tests in selected NYS 
schools. 

May 

3. 
Vendor arranges for receipt of completed pilot and field test materials 
directly from schools by providing pre-paid shipping labels or similar 
return kits. 

May 

4.  

Vendor receives completed pilot and field test materials and sorts into 
machine-scannable answer documents and constructed-responses. 

 

Sample constructed responses for each item are selected for the 
rangefinding process. 

June-July 

5. 
Machine-scannable answer documents are scanned and an unscored 
data file for each pilot/field test is provided to NYSED via secure 
transfer. 

July - August  

6. The vendor holds rangefinding meetings for each subject area. July - August 

7. Vendor scans, batch edits, data enters scoring material. August 

8. Vendor prepares scoring materials and conducts rater training. August 

https://www.nysedregents.org/
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9. Vendor scores pilot and field test constructed responses. 
August-

September 

10. 
Vendor provides NYSED with secure electronic transfer of constructed 
response scores in an agreed-upon format. September 

11. Vendor provides annual anecdotal reports and scans of all constructed 
responses to NYSED via secure transfer. 

 
September 

 

 

Receiving Pilot and Field Tests  

NYSED administers pilot and field tests in schools every May through early June. Materials will be 
printed and shipped to schools by NYSED. Upon request, NYSED can provide a limited number of 
copies of all materials to the vendor for calibration purposes in May of each year.  

The vendor will arrange for the receipt of test materials directly from the schools. This includes both 
machine-scannable answer sheets (i.e., where students record responses to selected-response 
questions) and constructed responses. Materials such as reference sheets, teacher directions, and 
security forms will also be included in shipments from schools. The vendor must provide each 
participating school with prepaid shipping labels or another form of return kit that includes the 
necessary support material for shipping the pilot and field test materials to the vendor at no cost to the 
schools. This should be completed no later than May 31 each year. 

The vendor will track the receipt of materials from schools. Upon request, the vendor must be able to 
provide NYSED with confirmation that materials were or were not returned by a school. Schools are 
assigned 1-3 subjects and the vendor should be able to include information regarding how many 
subjects were returned.  

Scanning Machine -Scorable Answer Sheets 

Machine-scorable answer sheets should be separated from the shipments received by the vendor. 
NYSED will provide specifications of these answer sheets to aid in scanning (a current answer sheet 
is provided as Attachment 3). The vendor will scan the answer sheets and provide NYSED with an 
unscored data file for each pilot/field test in an agreed-upon format. The file layout will be specified by 
NYSED, and variables included in the file will be test form number, booklet number, and item response 
array. The vendor is not expected to score the machine-scorable responses, only to provide a data 
file showing which responses students selected. 

Constructed Responses  

Depending on the content area, students will record their constructed responses within the test booklet 
or use a separate answer document. The pilot and field test answer documents are somewhat similar 
to operational tests except that they contain fewer questions. For Science tests, answer documents 
(i.e., the pages where student constructed responses are recorded) are likely to be 1-3 pages. For 
Mathematics tests, answer documents are likely to be 3-4 pages. For English Language Arts tests, 
answer documents are likely to be 2-6 pages. For Social Studies tests, answer documents are likely 
to be 6-20 pages. For English Language Arts and Social Studies essays, the number of pages actually 
used by the student will vary. In all cases the test booklet will contain more pages than just those 
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written on by students. The vendor will be responsible for scanning only those pages containing 
student constructed responses. 

It is anticipated that the paper specifications to be used in printing the answer documents is very bright, 
most often 20-24 lb. opaque or occasionally 50 or 60 lb. opaque. Black scannable ink will be used. 
There will likely not be timing marks on the booklets. Each scoring document will have a booklet number 
so that the form number and booklet number combined create a unique identifier. The book
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identified by NYSED. This will include a number of hard copies of materials, even if the rangefinding 
process is being conducted using technology. 
 
Before the Rangefinding session starts, the vendor must set up any required technology to ensure that 
it is in working order before participants arrive. If training on the technology will be necessary, this 



RFP 25-005 

13  

experience working with K-12 educational projects. The project manager is expected to have strong 
organizational and managerial skills. 
 
The vendor should submit thorough documentation demonstrating personnel experiences and 
expertise congruent with staff assignments for all aspects of the tasks outlined in the contract. The 
vendor will provide plans and procedures for ensuring that staffing is commensurate with the project’s 
scope of work throughout the duration of the contract and immediately notify NYSED of any changes 
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o Dates that correspond to all timelines and schedules for deliverables. 

6. Submit materials to NYSED according to a mutually agreed upon timeline to allow for NYSED’s 
review of any forms, training materials, etc. to be used during these activities. NYSED must have 
sufficient time to provide feedback to the vendor and give final approval on the deliverables. 

7. Submit all deliverables and other work products in the manner designated by NYSED for review 
and approval prior to any release or distribution by the vendor. The project manager will submit 
materials to NYSED allowing twenty days for NYSED for appropriate review and feedback when 
necessary. 

8. Oversee the development and implementation of changes as necessary to ensure that the 
project remains within specified scope and is within time, cost, and quality objectives. 

9. Refine and develop procedures and materials for scoring of the pilot and field tests. 

 

Approval Procedures  
 
NYSED will have approval authority over all aspects of this project, including but not limited to the 
following: 
 

1. All materials, products, and services produced by the vendor. This includes, but is not limited to, 
all brochures, guides, student information labels, manuals, and all other printed materials 
produced for this project. 

2. All development plans and timelines, scoring, and reporting. 

3. All schedules, including but not limited to training schedules, implementation schedules, and 
scoring/reporting schedules. 

4. All reports, including but not limited to statistical data and anecdotal reports. 

5. Any changes to staff assigned to the project, including project manager, on and after award of 
the contract and commencement of work for the duration of the contract. 

Notification P rocedures  
 
If a problem or potential problem arises with regard to the quality, timeliness, or any other issue with 
respect to deliverables and services at any time during the contract term, regardless of when the 
problem arises, the project manager must immediately notify the Director of State Assessment or his 
designee, via telephone, e-mail, or fax of the issue and the vendor’s proposed solution and shall also 
include the issue and the NYSED-approved solution on any subsequent report(s). 
 
If the vendor encounters a student response of a sensitive nature (e.g., student expressing a desire to 
harm himself or others), the project manager will immediately notify the Director of State Assessment 
or their designee via telephone or e-mail. 
 
Monitoring and Evaluation 
 
NYSED will monitor and evaluate the progress of the vendor in meeting contract specifications through 
pre-arranged conference calls and quarterly status meetings. This evaluation will emphasize the 
vendor’s ability to continue to meet timelines and supply deliverables. 
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Quality Control  
 
NYSED has exacting standards for its assessment program and will impose stringent quality controls 
on the contract work resulting from this RFP. NYSED requires the vendor who conducts contract work 
to agree to: 
 

1. Work cooperatively with other vendors performing work for NYSED as requested by NYSED; 
2. Produce deliverables as appropriate, and according to the work plan agreed upon with NYSED; 

and 
3. Produce monthly status reports on the progress of their work on this contract for NYSED and 

weekly reports during peak scoring periods. 
 
Construction of Examination/Defense of Examination 
 
The vendor agrees to cooperate with NYSED with respect to any challenge to an examination and, if 
necessary, provide at no expense to NYSED, experts, evidence, witness testimony or other 
documentation necessary, within reason, to refute a challenge to the validity, reliability or any other 
aspect of the scoring of the examination that pertains to the vendor’s responsibilities for the scoring of 
pilot and field tests for five (5) years from the date the scoring activity occurred. 
 
Ownership  
 
1. All rangefinding and test-related materials developed under the contract become the exclusive 

property of NYSED. 

2. 
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Staff Changes  
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a. The contractor will not discriminate against employees or applicants for employment because of race, 
creed, color, national origin, sex, age, disability, marital status, gender, religion, veteran status, sexual 
orientation, genetic disposition or carrier status and will undertake or continue existing programs of 
affirmative action to ensure that minority group members and women are afforded equal employment 
opportunities without discrimination. 
 
For purposes of the Article, affirmative action shall mean recruitment, employment, job assignment, 
promotion, upgrading, demotion, transfer, layoff or termination and rate of pay or other forms of 
compensation. 
 
b. The contractor shall request each employment agency, labor union, or authorized representative of 
workers with which it has a collective bargaining or other agreement or understanding, to furnish a 
written statement that such employment agency, labor union or representative will not discriminate on 
the basis of race, creed, color, national origin, sex, age, disability, marital status, gender, religion, 
veteran status, sexual orientation, genetic disposition or carrier status and that such union or 
representative will affirmatively cooperate in the implementation of the contractor’s obligation herein. 
 
c. The contractor shall state in all solicitations or advertisements for employees, that, in the performance 
of the State contract, all qualified applicants will be afforded equal employment opportunities without 
discrimination because of race, creed, color, national origin, sex, age, disability, marital status, gender, 
religion, veteran status, sexual orientation, genetic disposition or carrier status. 
 
2. The contractor will include the provisions of subdivision one of this section in every subcontract as 
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2) partially comply with the participation goals specified in the RFP, and include a request for 
partial waiver, and document their good faith efforts to fully comply with the percentage goals 
specified in the RFP; OR 
 
3) do not include certified M/WBE subcontractors or suppliers, and include a request for a 
complete waiver, and document their good faith efforts to fully comply with the participation goals 
specified in the RFP. 

 
All M/WBE firms are required to be certified by Empire State Development (ESD). Online Certification 
can be found at the New York State Contract System website. 
 
Failure to comply with the requirements of Article 15- A as set forth under t
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2.) Submission 
 
Documents to be submitted with this proposal  
 
This section details the submission document or documents that are expected to be transmitted by the 
respondent to the State Education Department in response to this RFP. New York State Education 
Department shall own all materials, processes, and products (software, code, documentation and other 
written materials) developed under this contract. Materials prepared under this contract shall be in a 
form that will be ready for copyright in the name of the New York State Education Department. Any 
subcontractor is also bound by these terms. The submission will become the basis on which NYSED 
will judge the respondent’s ability to perform the required services as laid out in the RFP. 
 
Project Submission 
 
The proposal submitted in response to this RFP must include the following documents submitted by 
email to cau@nysed.gov  in Microsoft Office or editable PDF per the electronic proposal submission 
procedures outlined above, preferably with each of the following sets of documents attached as a single 
file (i.e. one email with four attachments): 
 
1. Submission Documents bearing signatures 
2. Technical Proposal bearing signature 
3. Cost Proposal  
4. M/WBE Documents bearing signatures 
 
The proposal must be received by July 31, 2024. Bids are due by 3:00 PM  by email to 
cau@nysed.gov .  
 
Proposals should be prepared simply and economically, avoiding the use of elaborate promotional 

mailto:cau@nysed.gov
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Section 3. Appropriateness of Work Plans  (15 points)  

 
The proposal should include a detailed work plan that describes the major activities, deliverables and 
timelines described in the RFP. The work plan should demonstrate the vendor’s recognition of the 
importance of deadlines being met and security of the test materials in their possession. The work plan 
should be aligned with a detailed timeline for each year of the contract. Bidders should demonstrate 
the capacity to complete the project using their own hardware and software. 

 
 
Section 4. Staffing Plan  (5 points)  

 
The proposal should provide a plan that shows all roles to be filled during the contract period and 
commits to fully staffing the project as described in the RFP. Names, resumes, qualifications, 
experience, and job responsibilities of the individual(s) identified as key staff (e.g., project manager) for 
this project should be included. The resumes should reflect the content knowledge necessary to be 
assigned to this project. Please include project management certification for the project manager 
assigned to this project. 
 
Section 5. Appropriate ness of  Security Measures  (5 points)  

as3c 
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250 student answer documents scored for each pilot test form, as well as the cost per 250 subsequent 
field test student answer documents scored per pilot test form. This cost will include all costs associated 
with the deliverables specified in the RFP, including contractor-staff travel to Albany, developing score 
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3.) Evaluation Criteria and Method of Award 
 
This section begins with the criteria the agency will use to evaluate bids and closes with the “method 
of award” or how the contractor will be selected. This will be followed by various terms and conditions 
that reflect the specific needs of this project as well as New York State contract guidelines and 
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The financial portion of the proposal represents 30 points of the overall score and will be awarded up 
to 30 points pursuant to a formula. This calculation will be computed by the Contract Administration 
Unit upon completion of the technical scoring by the technical review panel.  
The submitted budget will be awarded points pursuant to a formula that awards the highest score of 30 
points to the budget that reflects the lowest overall cost. The remaining budgets will be awarded points 
based on a calculation that computes the relative difference of each proposal against the lowest budget 
submitted. The resulting percentage is then applied to the maximum point value of 30 points. 
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Post Selection Procedures  
 
Upon selection, the successful bidder will receive a proposed contract from NYSED. The selected 

mailto:AssessmentRFP@nysed.gov


https://www.osc.state.ny.us/state-vendors/vendrep/file-your-vendor-responsibility-questionnaire
https://www.osc.state.ny.us/state-vendors/vendrep/vendor-responsibility-documentation
https://www.osc.state.ny.us/state-vendors/vendrep/vendrep-system
https://onlineservices.osc.state.ny.us/
https://onlineservices.osc.state.ny.us/
https://www.osc.state.ny.us/online-services/get-help
https://www.osc.state.ny.us/online-services/get-help
mailto:ITServiceDesk@osc.ny.gov
https://www.osc.state.ny.us/state-vendors/vendrep/vendor-responsibility-forms


RFP 25-005 

 30 

by NYSED and, if applicable, Office of the State Comptroller (“restricted period”) to other than 
designated staff unless it is a contact that is included among certain statutory exceptions set forth in 
State Finance Law §139-j(3)(a). Designated staff, as of the date hereof, is identified below. NYSED 
employees are also required to obtain certain information when contacted during the restricted period 
and make a determination of the responsibility of the Offerer/bidder pursuant to these two statutes. 
Certain findings of non-responsibility can result in rejection for contract award and in the event of two 
findings within a four-year period, the Offerer/bidder is debarred from obtaining governmental 
Procurement Contracts. Further information about these requirements can be found at NYSED's 
Procurement Lobbying Law Policy Guidelines webpage. 
 
Designated Contacts for NYSED 
Program Office – McKenzie Johnson  
Contract Administration Unit – Thomas McBride  
M/WBE – Brian Hackett  
 
Consultant Disclosure Legislation  
 
Effective June 19, 2006, new reporting requirements became effective for State contractors, as the 
result of an amendment to State Finance Law §§ 8 and 163. As a result of these changes in law, State 
contractors will be required to disclose, by employment category, the number of persons employed to 
provide services under a contract for consulting services, the number of hours worked and the amount 
paid to the contractor by the State as compensation for work performed by these employees. This will 

http://www.oms.nysed.gov/fiscal/cau/PLL/procurementpolicy.htm
http://www.oms.nysed.gov/fiscal/cau/PLL/procurementpolicy.htm
https://www.osc.state.ny.us/agencies/forms/ac3271s.doc


https://www.osc.state.ny.us/agencies/forms/ac3272s.doc
https://web.osc.state.ny.us/agencies/guide/MyWebHelp/Default.htm
https://ethics.ny.gov/system/files/documents/2022/07/2022-celg_pol-73_reformatted.pdf
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�x Form DB -120.1 - Certificate of Disability Benefits Insurance; or 
 

�x Form DB -155- Certificate of Disability Benefits Self-Insurance; or 
 

 
�x CE-200– Certificate of Attestation of Exemption from New York State Workers’ 

Compensation and/or Disability Benefits Coverage. 

For additional information regarding workers’ compensation and disability benefits requirements, 
please refer to the New York State Workers’ Compensation Board website. Alternatively, questions 
relating to either workers’ compensation or disability benefits coverage should be directed to the NYS 
Workers’ Compensation Board, Bureau of Compliance at (518) 486-6307. 
 
Please note that although these forms are not required as part of the bid submissions, NYSED 
encourages bidders to include them in their bid submission to expedite contract execution if 
the bidder is awarded the contract. Note also that only the forms listed above are acceptable.  
 
Sales and Compensat ing Use Tax Certification (Tax Law, § 5- a)  
 
Tax L.003 TwYo-

https://www.wcb.ny.gov/content/main/Employers/lp_permits-licenses-contracts.jsp
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4.) Assurances  
 

The State of New York Agreement, Appendix A (Standard Clauses for all New York State 
Contracts), Appendix A-1 (Agency-Specific Clauses), and Appendix R (
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STATE OF NEW YORK AGREEMENT 
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exceed the amount noted on the face page hereof or in the respective Appendix designating the payment amount for that given 
PERIOD. This sum shall not duplicate reimbursement from other sources for CONTRACTOR costs and services provided 
pursuant to this AGREEMENT. 

 
C. The CONTRACTOR shall meet the audit requirements specified by the STATE. 

 
III. Terminations 
 

A. This AGREEMENT may be terminated at any time upon mutual written consent of the STATE and the 
CONTRACTOR. 

 
B. The STATE may terminate the AGREEMENT immediately, upon written notice of termination to the CONTRACTOR, 

if the CONTRACTOR fails to comply with the terms and conditions of this AGREEMENT and/or with any laws, rules, regulations, 
policies or procedures affecting this AGREEMENT. 

 
C. The STATE may also terminate this AGREEMENT for any reason in accordance with provisions set forth in 

Appendix A1. 
 
D. Written notice of termination, where required, shall be sent by personal messenger service or by certified mail, return 

receipt requested. The termination shall be effective in accordance with the terms of the notice. 
 
E. Upon receipt of notice of termination, the CONTRACTOR agrees to cancel, prior to the effective date of any 

prospective termination, as many outstanding obligations as possible, and agrees not to incur any new obligations after receipt 
of the notice without approval by the STATE. 
 

F. The STATE shall be responsible for payment on claims pursuant to services provided and costs incurred pursuant to 
terms of the AGREEMENT. In no event shall the STATE be liable for expenses and obligations arising from the program(s) in 
this AGREEMENT after the termination date. 
 
IV. Indemnification 
 

A. The CONTRACTOR shall be solely responsible and answerable in damages for any and all accidents and/or injuries 
to persons (including death) or property arising out of or related to the services to be rendered by the CONTRACTOR or its 
subcontractors pursuant to this AGREEMENT. The CONTRACTOR shall indemnify and hold harmless the STATE and its 
officers and employees from claims, suits, actions, damages and costs of every nature arising out of the provision of services 
pursuant to this AGREEMENT. 
 

B. The CONTRACTOR is an independent contractor and may neither hold itself out nor claim to be an officer, employee 
or subdivision of the STATE nor make any claim, demand or application to or for any right based upon any different status. 
 
V. Property 
 

Any equipment, furniture, supplies or other property purchased pursuant to this AGREEMENT is deemed to be the 
property of the STATE except as may otherwise be governed by Federal or State laws, rules or regulations, or as stated in 
Appendix Al. 
 
VI. Safeguards for Services and Confidentiality 
 

A. Services performed pursuant to this AGREEMENT are secular in nature and shall be performed in a manner that 
does not discriminate on the basis of religious belief or promote or discourage adherence to religion in general or particular 
religious beliefs. 
 

B. Funds provided pursuant to this AGREEMENT shall not be used for any partisan political activity, or for activities that 
may influence legislation or the election or defeat of any candidate for public office. 
 

C. Information relating to individuals who may receive services pursuant to this AGREEMENT shall be maintained and 
used only for the purposes intended under the contract and in conformity with applicable provisions of laws and regulations, or 
specified in Appendix A1. 



 

 37 

Appendix A 
STANDARD CLAUSES FOR NYS CONTRACTS 

 
The parties to the attached contract, license, lease, amendment or 
other agreement of any kind (hereinafter, “the contract” or “this 
contract”) agree to be bound by the followi
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executed and del
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Albany, New York  12245 
Telephone:  518-292-5100 
 

A directory of certified minority- and women-owned business 
enterprises is available from: 
 

NYS Department of Economic Development 
Division of Minority and Women’s Business Development 
633 Third Avenue 33rd Floor 
New York, NY 10017 
646-846-7364 
email: mwbebusinessdev@esd.ny.gov  
NYS M/WBE Directory 

 
The Omnibus Procurement Act of 1992 (Chapter 844 of the Laws 
of 1992, codified in State Finance Law § 139-i and Public 
Authorities Law § 2879(3)(n)–(p)) requires that by signing this bid 
proposal or contract, as applicable, Contractors certify that 
whenever the total bid amount is greater than $1 million: 
 
(a)  The Contractor has made reasonable efforts to encourage the 
participation of New York State Business Enterprises as suppliers 
and subcontractors, including certified minority- and women-
owned business enterprises, on this project, and has retained the 
documentation of these efforts to be provided upon request to the 
State; 
 
(b) The Contractor has complied with the Federal Equal 
Opportunity Act of 1972 (P.L. 92-261), as amended;  
 
(c) The Contractor agrees to make reasonable efforts to provide 
notification to New York State residents of employment 
opportunities on this project through listing any such positions 
with the Job Service Division of the New York State Department 
of Labor, or providing such notification in such manner as is 
consistent with existing collective bargaining contracts or 
agreements.  The Contractor agrees to document these efforts and 
to provide said documentation to the State upon request; and  
 
(d) The Contractor acknowledges notice that the State may seek to 
obtain offset credits from foreign countries as a result of this 
contract and agrees to cooperate with the State in these efforts. 
 
21. RECIPROCITY AND SANCTIONS PROVISIONS .  
Bidders are hereby notified that if their principal place of business 
is located in a country, nation, province, state or political 
subdivision that penalizes New York State vendors, and if the 
goods or services they offer will be substantially produced or 
performed outside New York State, the Omnibus Procurement Act 
1994 and 2000 amendments (Chapter 684 and Chapter 383, 
respectively, codified in State Finance Law § 165(6) and Public 
Authorities Law § 2879(5)) require that they be denied contracts 
which they would otherwise obtain.  NOTE:  As of May 2023, the 
list of discriminatory jurisdictions subject to this provision 
includes the states of South Carolina, Alaska, West Virginia, 
Wyoming, Louisiana and Hawaii. 
 
22. COMPLIANCE WITH BREACH NOTIFICATION AND 
DATA SECURITY LAWS .  Contractor shall comply with the 
provisions of the New York State Information Security Breach and 
Notification Act (General Business Law §§ 899-aa and 899-bb and 
State Technology Law § 208). 

 
23. COMPLIANCE WITH CONSULTANT DISCLOSURE 
LAW . If this is a contract for consulting services, defined for 
purposes of this requirement to include analysis, evaluation, 
research, training, data processing, computer programming, 
engineering, environmental, health, and mental health services, 
accounting, auditing, paralegal, legal or similar services, then, in 

https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fny.newnycontracts.com%2FFrontEnd%2Fsearchcertifieddirectory.asp&data=05%7C01%7CBradley.Allen%40ogs.ny.gov%7C07e93ddbe7724c0737a408db5793a42e%7Cf46cb8ea79004d108cePata-privacy-and-security4289ecur61ee7db57db57db55 72168@56.476289z 3532 942 942 2nknown42 TWFp4744
https://ogs.ny.gov/iran-divestment-act-2012
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appropriate and provided for by law, rule, or contract, including, 
but not limited to, imposing sanctions, seeking compliance, 
recovering damages, or declaring the Contractor in default. 
 
The state agency reserves the right to reject any bid, request for 
assignment, renewal or extension for an entity that appears on the 
Prohibited Entities List prior to the award, assignment, renewal or 
extension of a contract, and to pursue a responsibility review with 
respect to any entity that is awarded a contract and appears on the 
Prohibited Entities list after contract award. 
 
27. ADMISSIBILITY OF REPRODUCTION OF 
CONTRACT .  Notwithstanding the best evidence rule or any 
other legal principle or rule of evidence to the contrary, the 
Contractor acknowledges and agrees that it waives any and all 
objections to the admissibility into evidence at any court 
proceeding or to the use at any examination before trial of an 
electronic reproduction of this contract, in the form approved by 
the State Comptroller, if such approval was required, regardless of 
whether the original of said contract is in existence. 
 

(June 2023) 
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APPENDIX A-1 
AGENCY-SPECIFIC CLAUSES 

 
Payment and Reporting 
 
A. In the event that Contractor shall receive, from any source whatsoever, sums the payment of which is in consideration for 

the same costs and services provided to the State, the monetary obligation of the State hereunder shall be reduced by an 
equivalent amount provided, however, that nothing contained herein shall require such reimbursement where additional 
similar services are provided and no duplicative payments are received. 

  
B. For each individual for whom costs are claimed under this agreement, the contractor warrants that the individual has 

been classified as an employee or as an independent contractor in accordance with 2 NYCRR 315 and all applicable 
laws including, but not limited to, the Internal Revenue Code, the New York Retirement and Social Security Law, the 
New York Education Law, the New York Labor Law, and the New York Tax Law.  Furthermore, the contractor warrants 
that all project funds allocated to the proposed budget for Employee Benefits, represent costs for employees of the 
contractor only and that such funds will not be expended on any individual classified as an independent contractor.  

 
Terminations 
 
A. The State may terminate this Agreement without cause by thirty (30) days prior written notice.  In the event of such 

termination, the parties will adjust the accounts due and the Contractor will undertake no additional expenditures not already 
required.  Upon any such termination, the parties shall endeavor in an orderly manner to wind down activities hereunder. 

 
B. SED reserves the right to terminate this Agreement in the event it is found that the certification by the Contractor in 

accordance with New York State Finance Law §139-k was intentionally false or intentionally incomplete.  Upon such 
finding, SED may exercise its termination right by providing written notification to the Contractor in accordance with 
the written notification terms of this Agreement. 

 
Responsibility Provisions 
 
A.  General Responsibility Language 
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D. This agreement cannot be 
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APPENDIX R 
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13. 
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2. Authorized Use.  

Contractor agrees and understands that Contractor has no property, licensing, or ownership rights or 
claims to Information Accessed by or Disclosed to Contractor for the purpose of providing Services, 
and Contractor shall not use such Information for any purpose other than to provide the Services.  
Contractor will ensure that its Subcontractors agree and understand that neither the Subcontractor 
nor Contractor has any property, licensing or ownership rights or claims to Information Accessed by 
or Disclosed to Subcontractor for the purpose of assisting Contractor in providing Services.  
 

3. Contractor’s Data Privacy and Security Plan.  
Contractor shall adopt and maintain administrative, technical, and physical safeguards, 
measures, and controls to manage privacy and security risks and protect Information in a 
manner that complies with New York State, federal and local laws, rules, and regulations, and 
the NYSED policies. Education Law § 2-d requires that Contractor provide NYSED with a Data 
Privacy and Security Plan that outlines the safeguards, measures, and controls, that the 
Contractor will employ, including how the Contractor will implement such safeguards, 
measures, and controls,  to comply with (a) the terms of this DPA, (b) all applicable state, 
federal and local data privacy and security requirements, (c) the parents bill of rights for data 
privacy and security that is attached hereto and incorporated herein as DPA Exhibit 2, and (d) 
applicable NYSED policies. Contractor’s Data Privacy and Security Plan is attached to and 
incorporated in this DPA as Exhibit 1.   
 

4. NYSED’s Data Privacy and Security Policy 
State law and regulation require NYSED to adopt a data privacy and security policy that 
complies with Part 121 of the Regulations of the Commissioner of Education and aligns with 
the NIST Cyber Security Framework. Contractor shall comply with NYSED’s Data Privacy and 
Security Policy located at http://www.nysed.gov/data-privacy-security/nysed-data-privacy-
and-security-policy and other applicable NYSED policies and agrees to contractually require its 
Subcontractors to comply with NYSED’s Data Privacy and Security Policy. 
 

5. Right of Review and Audit.  
Upon NYSED’s request, Contractor shall provide NYSED with copies of its policies and related 
procedures that pertain to the protection of Information. In addition, NYSED may require 
Contractor to undergo an audit of its privacy and security safeguards, measures, and controls 
as they pertain to alignment with the requirements of New York State laws and regulations, 
NYSED’s policies applicable to Contractor, and alignment with the NIST Cybersecurity 
Framework. Any audit required by NYSED must be performed by an independent third party 
at Contractor’s expense and the audit report must be provided to NYSED. In lieu of being 
subject to a required audit, Contractor may provide NYSED with an industry standard 
independent audit report of Contractor’s privacy and security practices that was issued no 
more than twelve months before the date that NYSED informed Contractor that it required 
Contractor to undergo an audit.   

http://www.nysed.gov/data-privacy-security/nysed-data-privacy-and-security-policy
http://www.nysed.gov/data-privacy-security/nysed-data-privacy-and-security-policy
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6. Contractor’s Employees and Subcontractors.  

(a) Access to or Disclosure of Information shall only be provided to Contractor’s 
employees and Subcontractors who need to know the Information to provide the 
Services and such Access and/or Disclosure of Information shall be limited to the 
extent necessary to provide such Services.  Contractor shall ensure that all such 
employees and Subcontractors comply with the terms of this DPA. 

(b) Contractor must ensure that each Subcontractor performing Services where the 
Subcontractor will have Access to and/or receive Disclosed Information is 
contractually bound by a written agreement that includes confidentiality and data 
security obligations equivalent to, consistent with, and no less protective than, those 
found in this DPA.  

(c) Contractor shall examine the data privacy and security measures of its 
Subcontractors. If at any point a Subcontractor fails to materially comply with the 
requirements of this DPA, Contractor shall: (i) notify NYSED, (ii) as applicable, remove 
such Subcontractor’s Access to Information; and (iii) as applicable, retrieve all 
Information received or stored by such Subcontractor and/or ensure that 
Information has been securely deleted or securely destroyed in accordance with this 
DPA. In the event there is an incident in which Information held, possessed, or stored 
by the Subcontractor is compromised, unlawfully Accessed, or unlawfully Disclosed, 
Contractor shall follow the Data Breach reporting requirements set forth in Section 
11 of this DPA.  

(d) Contractor shall take full responsibility for the acts and omissions of its employees 
and Subcontractors. 

(e) Other than Contractor’s employees and Subcontractors who have a need to know the 
Information, Contractor must not provide Access to or Disclose Information to any 
other party unless such Disclosure is required by statute, court order or subpoena, 
and Contractor notifies NYSED of the court order or subpoena no later than the time 
the Information is Disclosed, unless such Disclosure to NYSED is expressly prohibited 
by the statute, court order or subpoena. Notification shall be made in accordance 
with the Notice provisions of this contract and shall also be provided to the Office of 
the Chief Privacy Officer, NYS Education Department, 89 Washington Avenue, Albany, 
New York 12234. 

(f) Contractor shall ensure that its Subcontractors know that they cannot provide Access 
to or Disclose Information to any other party unless such Access or Disclosure is 
required by statute, court order or subpoena. If a Subcontractor is required to 
provide Access to or Disclose Information pursuant to a court order or subpoena, the 
Subcontractor shall, unless prohibited by statute, court order or subpoena, notify 
Contractor no later than two (2) days before any Information is Accessed or 
Disclosed.  Upon receipt of notice from a Subcontractor, Contractor shall provide 
notice to NYSED no later than the time that the Subcontractor is scheduled to provide 
Access or Disclose the Information.  
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7. Training.  

Contactor shall ensure that all its employees and Subcontractors who have Access to or will 
receive Information will be trained on the federal and state laws governing confidentiality of 
such Information prior to receipt.  
 

8. Data Return and Destruction of Data.  
(a) Contractor is prohibited from retaining Disclosed Information or continuing to Access 

Information , including any copy, summary, or extract of Information, on any storage 
medium (including, without limitation, hard copies and storage in secure data centers 
and/or cloud-based facilities) beyond the term of this contract unless such retention 
is expressly authorized for a prescribed period by this contract, necessary for 
purposes of facilitating the transfer of Disclosed Information to NYSED, or expressly 
required by law.   As applicable, upon expiration or termination of this contract, 
Contractor shall transfer the Disclosed Information to NYSED in a format and manner 
agreed to by the Parties.  

(b) When the purpose that necessitated Contractor’s Access to and/or Disclosure of 
Information  has been completed or Contractor’s authority to have Access to 
Information or retain Disclosed Information has expired, Contractor shall ensure that, 
as applicable, (1) all privileges providing Access to  Information are revoked, and (2) 
all  Information (including without limitation, all hard copies, archived copies, 
electronic versions, electronic imaging of hard copies) retained by Contractor or its 
Subcontractors and/or all  Information maintained on behalf of Contractor or its 
Subcontractors in a secure data center and/or cloud-based facilities is securely 
deleted and/or destroyed in a manner that does not allow it to be retrieved or 
retrievable, read or reconstructed. Hard copy media must be shredded or destroyed 
such that Information cannot be read, or otherwise reconstructed, and electronic 
media must be cleared, purged, or destroyed such that the Information cannot be 
retrieved. Only the destruction of paper Information, and not redaction, will satisfy 
the requirements for data destruction. Redaction is specifically excluded as a means 
of data destruction.   

(c) Contractor shall provide NYSED with a written certification of, as applicable, (1) 
revocation of Access to Information granted by Contractor and/or its Subcontractors, 
and (2) the secure deletion and/or secure destruction of Information held by the 
Contractor or Subcontractors to the contract at the address for notifications set forth 
in this contract.   

(d) To the extent that Contractor and/or its Subcontractors continue to be in possession 
of any de-identified data (i.e., data that has had all direct and indirect identifiers 
removed), Contractor agrees that it will not attempt to re-identify de-identified data 
and/or transfer de-identified data to any person or entity, except as provided in 
subsection (a) of this section and that it will contractually prohibit its Subcontractors 
from the same. 
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9. Commercial or Marketing Use Prohibition. 

Contractor agrees that it will not sell, use, or Disclose Student Data for a Commercial or 
Marketing Purpose and that it will contractually prohibit its Subcontractors from the same. 
 

10. Encryption.  
Contractor shall use industry standard security measures including encryption protocols that 
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ability to Access any Information provided to Contractor pursuant to this contract to which 
this DPA is attached and/or (b) that Contractor and its’ Subcontractors have destroyed all 
Disclosed Information provided to Contractor pursuant to this contract to which this DPA is 
attached. 
 

ARTICLE III: PARENT AND ELIGIBLE STUDENT PROVISIONS 
                    

1. Parent and Eligible Student Access.  
Education Law § 2-d and FERPA provide Parents and Eligible Students the right to inspect and 
review their child's or the Eligible Student’s Student Data stored or maintained by NYSED. To 
the extent Student Data is held by Contractor pursuant to the Contract, Contractor shall 
respond within thirty (30) calendar days to NYSED's requests for access to Student Data 
necessary for NYSED to facilitate such inspection and review by a Parent or Eligible Student, 
and shall facilitate corrections, as necessary. If a Parent or Eligible Student contacts Contractor 
or a Subcontractor directly to review any of the Student Data held by Contractor or a 
Subcontractor pursuant to the Contract, Contractor shall refer the Parent or Eligible Student 
to NYSED and notify NYSED. 
 

2. Bill of Rights for Data Privacy and Security.  
As required by Education Law § 2-d, the Parents Bill of Rights for Data Privacy and Security 
and the Supplemental Information for this contract is attached to and incorporated in this 
DPA as Exhibit 2 Contractor understands and agrees that, as an agreement with a third-party 
contractor who will receive Access to and/or Disclosure of Student Data, Education Law § 2-d 
requires NYSED to post Exhibit 2 to its website. 
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8.  Describe your secure destruction and secure deletion practices and how you will certify to NYSED that all 
Access to Information has been revoked by 
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EXHIBIT 2 -  Education Law § 2-d Bill of Rights for Data Privacy and Security and Supplemental 
Information for Contracts that Utilize Personally Identifiable Information 

Parents (including legal guardians or persons in parental relationships) and Eligible Students (students 18 years 
and older) can expect the following: 

1. A Student’s Personally Identifiable Information (“Student PII”) cannot be sold or released for any Commercial or 
Marketing      purpose. Student PII, as defined by Education Law § 2-d and the Family Educational Rights and Privacy 
Act ("FERPA"), includes direct identifiers such as a student’s name or identification number, parent’s name, or 
address; and indirect identifiers such as a student’s date of birth, which when linked to or combined with other 
information can be used to distinguish or trace a student’s identity. Please see FERPA’s regulations at 34 CFR § 
99.3 for a more complete definition. 

2. The right to inspect and review the complete contents of the student’s education record stored or 
maintained by an educational agency. This right may not apply to Parents of an Eligible Student. 

3. State and federal laws such as Education Law § 2-d; the Regulations of the Commissioner of Education at 8 
NYCRR Part 121, FERPA at 12 U.S.C. § 1232g (34 CFR Part 99); Children's Online Privacy Protection Act ("COPPA") 
at 15 U.S.C. §§ 6501-6502 (16 CFR Part 312); Protection of Pupil Rights Amendment ("PPRA") at 20 U.S.C. § 
1232h (34 CFR Part 98); and the Individuals with Disabilities Education Act (“IDEA”) at 20 U.S.C. § 1400 et seq. 
(34 CFR Part 300) protect the confidentiality of Student PII. 

4. 

http://www.nysed.gov/data-privacy-security/student-data-inventory
http://www.nysed.gov/data-privacy-security/report-improper-disclosure
http://www.nysed.gov/data-privacy-security/report-improper-disclosure
mailto:Privacy@nysed.gov
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Supplemental Information 

Pursuant to Education Law § 2-d and § 121.3 of the Regulations of the Commissioner of Education, NYSED is 
required to post information to its website about its contracts with third-party contractors that will be provided 
Access to or receive Disclosure of Student Data and/or APPR Data. 

 

1. Name of Contractor: 

2. Description of the exclusive purpose(s) for which the Student Data and/or APPR Data will be used: 

3. Type(s) of Data that Contractor will be provided Access to or Disclosure of: 

 Student Data �… Yes    �…  No 

 APPR Data �… Yes    �…  No 

4. Contract Term: 

 Contract Start Date:     Contract End Date: 

5.  Subcontractor use and written agreement requirement: 

 Contractor will use Subcontractors   �… Yes    �…  No 

 Contractor will not use Subcontractors  �… Yes    �…  No 

 If Contractor plans to use Subcontractors, Contractor will not utilize Subcontractors without a written 
contract that requires the Subcontractors to adhere to, at a minimum, materially similar data protection 
obligations imposed on the Contractor by state and federal laws and regulations and this contract. 

 Contractor agrees to bind its Subcontractors by written agreement. �… Yes    �…  No 

 Not Applicable because Contractor will not use Subcontractors.    �… Yes    �…  No 

 

6.  Data Transition and Secure Destruction 

 �… Yes    �…  No  Contractor agrees that the confidentiality and data security obligations under this DPA 
will survive the expiration or termination of this contract but shall terminate upon Contractor’s certifying, that 
Contractor and its Subcontractors: 

�x  Are unable to Access any Information provided to Contractor pursuant to this contract 
 •   Securely transfer Disclosed Student Data and APPR Data to NYSED, or at NYSED’s option and written 
discretion, a successor contractor in a format agreed to by the Parties. 

 •   Securely delete and destroy Disclosed Student Data and APPR Data. 
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7.  Challenges to Data Accuracy
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Attachment 1  

Pilot (PT) and Field Test (FT) Rating  
Social Studies  

Examination  
Estimated 
Number 
of Forms  

Estimated Number of Items per Form 
for Field Test (FT)  

Scaffold Questions, Stimulus-Based, 
Constructed Response (CRQ), Short – Essay 

Enduring Issues Essay (EI), Civic Literacy 
Document- Based Essay 

 
Estimated 
Range of 
Students 
Tested 

per Form  

 Month of 
Administration 

FT Scaffold / Short Answer  
FT EI / 
DBQ 

FT FT 

 
Global History 
and 
Geography II 
(Grade 10) 
(Framework) 
 

CRQ: 4 - 6 
2 stimuli with 3 – 4 questions per 
pair of stimuli 
1 credit per question 

 

700 - 900 May 

EI: 4 – 6  

1 essay 
item: 

0.48 38.88 re
f
410.88 557.28 .04 597.2j
E
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Attachment 1 -  Continued 
Pilot (PT) and Field Test (FT) Rating  

Social Studies  
 

 

 
 
 
 
  

Examination  
Estimated 
Number 
of Forms  

 
Estimated Number of Items per Form 

for Pilot Test (PT)  
Stimulus-Based, 

Constructed Response (CRQ), Short – Essay 
Enduring Issues Essay (EI), Civic Literacy 

Document-Based Essay 

 
Estimated 
Range of 
Students 
Tested 

per Form  

Month of 
Administration 

PT   Scaffold / Short Answer  
PT EI / 
DBQ 

PT PT 
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Attachment 1 Continued 

Pilot (PT) and Field Test (FT) Rating  
English  

Examination  

Estimated 
Number 
of Forms  

Estimated Number of Items 
per Form  

Estimated Range 
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Attachment 1 -  Continued 

Pilot (PT) and Field Test (FT) Rating  
Sciences 

 
Examination  

 
Estimated  
Number 
of Forms  

 

Estimated Number of Items 
per Form  

Estimated  
Range of 

Students  Tested 
per Form  

Month of 
Administration 

FT FT FT FT 

Life Science: 
Biology 15 - 25 10 – 15 items 650 - 900 May 

Earth and 
Space Sciences  15 - 30 10 – 15 items 700 - 900 May 

Chemistry 
 15 -30 10 – 15 items 800 - 900 May 
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Attachment 2  

 
Approximate Numbers of Days and Teachers Needed to Conduct Rangefinding  

for Scoring Pilot and Field Tests  
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Attachment 3  

Scanning Machine- Scorable Answer Sheet  
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Attachment 4: Security Guidelines for the New York State Assessment Program  
 

1. Staff of NYSED and of contractors working with the Office of State Assessment who are 
responsible for transporting, receiving, or handling secure test materials or confidential data, 
distributing such materials to consultants, work groups, and committees, and/or coordinating and 
overseeing related activities with consultants must be provided appropriate guidance to convey 
the importance of maintaining the security of materials. 

 
2. Secure test materials and data must either be under the direct physical control of authorized 

NYSED personnel or their designated consultants or contractor personnel or in a secure storage 
area, which is inaccessible to other than authorized staff, always. Materials may never be left at 
a vacant desk, in an unattended conference room, or in an unattended hotel conference room. 

 
3. Contractors must discuss with their NYSED contact person and receive prior approval of 

arrangements for delivery and storage of secure materials to locations other than NYSED or the 
contractor’s place of business. 

 
4. Contractors must plan for the secure destruction of any secure materials used during the contract 

process of which they wish to dispose. 
 

5. The contractor’s security procedures will include shipment of all tests in NYSED’s locked boxes. 
The locked containers will be provided to the contractor by NYSED. When shipping of all non-
secure test materials, the contractor must use a carrier with ground-tracking capability, to test 
centers and to NYSED, whenever shipment of printed materials is necessary. The contractor, 
may not utilize electronic transfer to ship individual student information or any secure test 
materials, unless as authorized by NYSED on a case-by-case basis. Electronic transfer includes 
transfer via e-mail, Internet, or facsimile (FAX).  

 
6. Secure materials may never be emailed or faxed. If there appears to be a compelling reason to 

do so, prior approval must be obtained in writing from the NYSED Office of State Assessment. 
 

7. The contractor will host and maintain a secure file transfer protocol (SFTP) site as a means of 
file transfer. Access to the New York State test information on the site must be limited to the 
contractor and NYSED unless further sharing with other parties is authorized in writing by 
NYSED. 
 

8. Photocopying of secure or confidential material must be undertaken with care. Paper jams may 
result in paper containing secure or confidential materials being lodged in the copier and later 
discovered by another user. Extreme caution must be used. The contractor’s plan for 
photocopying must be approved by NYSED. 

9. The contractor will require all staff and consultants who review secure materials, including but 
not limited to secure test questions, scoring materials, and related materials that reference 
secure test questions, or confidential data, must sign a Non-Disclosure Agreement (NDA) to be 
provided by NYSED (see next page). The contractor must retain the signed forms for at least 
one year beyond the end date of the contract, and promptly submit the signed forms to NYSED 
upon request. 
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Attachment 5: N on-Disclosure Agreement  

New York State Education Department  
Office of State Assessment  

Name: ________________________________________________________________ 
Title: _________________________________________________________________ 
Organization: __________________________________________________________ 
Examination Title(s): _____________________________________________________ 
______________________________________________________________________ 
Type of work to be performed: _____________________________________________ 
______________________________________________________________________ 
Date(s) of work to be performed: ___________________________________________ 
 
The purpose of all New York State assessments is to provide a fair and equitable assessment system 
that reliably measures the State learning standards. The expert opinions of consultants, educational 
organizations, and test development companies are vital to guiding our continuing efforts to develop 
fair, valid, and reliable State assessments that measure what each student knows and can do. Because 
you will have access to secure and/or confidential materials as part of your participation in the test 
development process, you also have the responsibility to assist the Office of State Assessment (OSA) 
in ensuring the security and confidentiality of these materials. Therefore, by signing this agreement, 
you agree to abide by the following security restrictions and ownership provisions. Please retain a copy 
of this non-disclosure agreement for your records. 
 
Secure and Confidential Information  
 
I acknowledge that information provided by OSA or developed by me, or my organization related to the 
work described above includes secure and confidential information that is the property of the New York 
State Education Department (“Department”). I acknowledge that such secure and confidential 
information includes many items, including but not limited to the following information types: 

a) all oral or written information in draft or final form relating to the development, review, and/or 
scoring of a New York State Assessment, including operational tests, field tests, and pretests, 

b) all test items or test forms, whether in draft or final form, prior to public release by the 
Department, 

c) all statistical analyses, whether provided to me by OSA or developed by me or my 
organization, prior to public release by the Department, 

d) any reports, prior to public release by the Department, 
e) the results of any analyses or studies, whether provided to me by OSA or developed by me 

or my organization, prior to public release by the Department; and 
f) any other confidential information that has not been made available to the public by the 

Department. 
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3) I agree to provide appropriate training, guidance, and oversight to any staff or subcontractors 
under my supervision who may work with secure or confidential materials to maintain the 
security of such materials. 

4) I agree to follow all guidelines and instructions provided by OSA regarding the transfer of the 
secure and confidential materials in my possession. Such transfer may include secure 
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